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I. ISSUES

The prosecutor cross examined the defendant about
whether he reviewed the discovery before trial, and whether he
heard the testimony of the state’s witnesses before he testified
himself. The Unites States Supreme Court has held this is
permissible. |

1. In this context does the State constitutional provisions
guaranteeing a defendant the right to confront witnesses and testify
on his own behalf provide the defendant greater protection than its
federal counterparts?

2. Did the prosecutor commit miscondﬁct warranting a new
trial when she cross examined the defendant on his foreknowledge
of witnesses’ testimony in an attempt to test his credibility?

3. Should the Court exercise its supeNisqw power to find the
kind of cross examinatioh employed by the prosecutor here is
impermissible, when defendants have been treated the same as
any other witness since.territorial times and this Court has

specifically held the type of questions posed here are permissible?



Il. STATEMENT OF THE CASE

" A. FACTS RELATING TO THE KIDNAPPING AND ROBBERY.

On October 18, 2006 Jessica Sobania was on her way home
from a church social when she stopped at the Smokey Point Rite
“Aid to look for medication for her young son. She was driving a
2001 Chrysler Town and Country mini van. She had her two
children with her; A.S. and C.S. ages 3 and 5. She left the church
social between 8:00 and 8:30 p.m. 12-4-07 RP 12, 14-15.

Ms. Sobania prepared to leave the Rite Aid parking lot by
putting her children in their car seats. As she did so she was
grabbed from behind and told to get in the van or her assailant
would cut one of her children. Fearing for her children,‘ Ms.
Sobania complied and got into the driver's seat. She did not see
any weapon, but she did see the man with something shiny in his
hand. The man then climbed into the passénger seat. The man
told her to drive, but did not direct her any particular place. 12-4—07
RP 19-22. |

Ms. Sobania drove out of the parking lot and headed for I-5.
She got onto the freeway headed southbound. She then exited the
freeway at 116" street. While she was driving the man held onto

Ms. Sobania’s arm and demanded money. Ms. Sobania told him



any money she had was in her purse. He then grabbed her purse
and rummaged through it. 12-4-07 RP 23-25.

After exiting the freeway thé man directed her to the ffontage
road along the freeway. The man asked Ms. Sobania what her
address was, and threatened he would find it and cut her children if
she did‘nottell him. The man used a cell phone that was in Ms.
Sobania’s purse. He spoke into it as if he were giving her adélress
to someone. Later it waé determined that a call had never been
placed on that phone. 12-4-07 RP 25-26; 12-6-07 RP 139.

Eventually the man directed Ms. Sobania onto a dark rural
road. The man directed hér to pull over so that he could take over
driving. Ms. Sobania stopped in front of the Rubatino’s home.
When the man let go of Ms. Sobania to switch seats with her she
jumped out of the van and ran to thevfence calling for help. 12-4-07
RP 27-30. |

Mr. and Mrs. Rubatino saw the van approach their home and
stop in the driveway. They went outside tb see what was going on.
. Ms. Sobania tried to scale the fence, calling to them, saying he was
taking her babies. Ms. Sobiana is about the same height as the
fence, and she had trouble getting ov‘er it. The man got out of the

van and tried to pull her off the fence. Mrs. Rubatino yelled at him,



. asking what he was doing. The man then got back in the van and
took off with the children still in it. 12-4-07 RP 30-31, 69, 75-78.

| After the man drove off the Rubatinos talked to Ms. Sobania.
When Mrs. Rubatino heard Ms. Sobania did not know the man, she
got in her car and tried to locate him. She was not able to find the
van. The Rubatinos helped Ms. Sobania call the policé. 12-4-07
RP 31-33, 80-81.

Police were dispatched to the Rubatino’s home at 8:32 p.m..
When Officer Hirotaka arrived he took Ms. Sobania to the Arlington
Police Department. Once there Ms. Sobania workéd with a sketch
artist to draw a picture of the man who abducted her and -her
children. 12-4-07 RP 35, 87, 89-90, 95-100.

Police immevdiately began searching for the van and the
children; Their search included putting out an-Amber Alert. Richard
Evans noticed the Amber Alert on the freeway when he was on his -
way to work ébout 4 a.m. He worked in Marysville at the Thomas
Machine Shop and Foundry. When he arriVed Mr. Evans noticed a
van parked next to the foundry on some grass. Because the van 4
matched the description of the vehicle in the Amber Alert he went
inside and told his two co-workers about it. The men cbmpared the

license plate on the Amber Alert to the license plate on the van and



determined they matched. They then called the police. 12-4-07 RP
119, 121-124; 12-5-07 RP 7-11, 12-6-07 RP 112-119."

Police arrived immediately and' retrieved AS and C.S. from
the van. They then secured the van for investigation. During the
course of their investigation police found a set of keys on the
paséenger seat. The keys did not belong to Ms. Sobania. They
were later identified as belonging to the defendant, Timothy Martin.
Police also collected a cell phone in the van. Ms. Sobania’s purse
was not in the van. 12-4-07 RP 50, 125, 142; 12-5-07 RP 37; 12-6-
07 RP 70, 134-140.

FBI agents'examined the van for evidencé. As part of that
process they swabbed areas of the van that they believe'd it was
" likely the suspect had touched. One of those areas was the
| steering wheel. Agents also kcollected the keys found on the
- passenger seat and the cell phone. A DNA test was performed on
the swab from the steering wheel and on Ms. Sobania’s keys that
had been left in the van. The test revealed that DNA on those
items belonged to the defendant. The likelihood that the DNA
results from those two samples would appear in the population is 1
in 66 quadrillion. 12-4-07 RP 49, 12-6-07 RP 171-177; 12-7-07 RP

161, 169-175.



Police searched the area around the foundry where Ms.
Sobania’s \)an was found. About 240 feet from where the van had
been left police found a bible with Ms. Sobania’s maiden name in it.
A little further on police located a woman’s personal affects
including a razor and lip gloss. About 320 feet from the van police
located a sticker bush with a burrowed hole in-it. Inside the hole
was Ms. Sobania's purse, pictures of A.S. and C.S. and their‘
immunization records, and Ms. Sobania’s che_ck book, énd a black
day timer. The day timer contained a Washington Statel
identification for the defendant issued on October 17, 2006. Police
also found a jacket in the burrow which was later identified as the
defendant’s. 12-6-07 RP 72-73, 199-211;12-7-07 RP 38-41, 44-45

~ On the morning of October 19, 2006 about 10:06 a.m. the
defendant appeared at his ex-wife’s home. Her home is about one
and one-half miles from the foundry where Ms. Sobania’s van and
children were found. The defendant and Ms. Martin had been
_divorced for 10 years. Ms. Martin was raising their two children
alone with no child support from the defendant. Prior to October 19
Ms. Martin had not seen the defendant for several years. The
defendant was on Ms. Martin’s back porch. He was soaking wet,

wearing only a t-shirt and pants. The defendant acted like he did



not want to be seen. He asked to come in Ms. Martin’s home to get |
warm. The defendant left when Ms. Martin refused to allow him in
her home and threatened to call the police. 12-5;07 RP 51, 58-66,
68; 12-7-07 RP 45.

On that same date’ Officer Vandenberg of the Marysville
Police Department responded to the Marysville Library on a report
of v'a suspicious person hiding in the bushes. Once he arrived he
found the defendant walking nearby. The defendant was wearing a
mullet style wig that was put on in a haphazard fasﬁion. He also
wore blﬁe jeans a dark blue sweatshirt and large framed glasses. -
The defendant acted nervous. When asked, the defendant initially
denied he was wearing a- wig. He later admitted it was a -wig.' He
also admitted he was the person hiding in the bushes. He had no
hard identification, but verbally identified hihself. As the officer and
~ the defendant parted the defendant called out that if the officer
needed him he would be at 8" Avenue and 128" Street in Everett.
12-6-07 12-20, 36. |

About 4 p.m. on October 19 the defendant showed up at
Charles Walker's home in south Everett. Mr. Walker had known
the defendant for a few months but had not seen him for awhile

before that date. When the defendant arrived he was dirty and wet.



The defendant asked Mr. Walker for $40 to pay the person Who
gave him a ride to I\/Ir; Walker's home. Mr. Walker did not have the
money so he gave the defendant a CD player to use as payment.
When the defendant came back he told Mf. Walker “they are
chasing me.” The defendant went to the living room window and
'begah peeking out the blinds frequently. He was nervous and
fidgety. Eventually the defendant announced that he had to leave
the county and asked Mr. Walker for a gun and to drive him to the
‘ county line.. Mr. Walker refused to give the defendant his gun, but
did drive him to the 128" street park and ride Whe‘re he left the
defendant after giving him $5.00‘ for t;us fare. 12-5-07 RP 76-88.
The defendant had been living with Gerrie Summers during
October 2006. Ms. Summer’s lived in anvapartment at 12601 8"
Avenue West in south Everett. During the time he stayed there he
was in and out of her apartment. When he came to stay with Ms.
Summers the defendant had a relaxed demeanor. The last time he
came to her home he was agitated and paranoid. The defendant
asked Ms. Summers to sand off some tattoos he had on his hands,
~ but she refused. At one point after he retuned the defendant spoke
to Ms.‘ Summers about a woman, some children, and a van. Ms.

Summers responded that what the defendant was talking about



amounted to kidnapping. The defendant agreed that it was
kidnapping. 12-6-07 RP 56-69, 105.
B. FACTS RELATING TO TRIAL.

The defendant was tried on a second amended information
charging three counts of first degree kidnapping and one count of
second degree robbery. 1 -CP 126-127. The state produced'
evidence at trial consiétent with the facts outlined above. The -
defendant called several witnesses to testify for the defense. He-
then testified on his own behalf.

AThe defendant began his test'imony by admitting he had
convictipns for theft, first degree robbery, forgery, possession of
stolen property, and burglary. The defendant said he had been.
released from custody on October 12, 2006. Instead of reporting to
hié community corrections officer in Burien hé went to Ms.
- Summer’s home where he eventually stayed for a couple of weeks.
He stated that on October 18 he decided to go to his ex-wife’s
home in Marysville to ask her for help. He hitchhiked to the
Albertson’s in south Marysville. He went to the library and got on
the internet. He eyentually left the library about 7:45 to 7:50 p.m.

12-11-07 RP 7-15.



He then worked his way north on foot, committing vehicle
prowls. He ended up looking for shelter near a machine shop and
foundry located off of Smokey Point Boulevard. While there he saw
a van that he decided to prowll. He got in the van using the jiggler
keys he found at Ms. Summer’s house and grabbed the steering
- wheel. When he turned and saw the‘kids he was startled. He left
the van,. taking the purse that was on the seat. He surmised he
dvropped his jiggler keys in the van in his haste' to leave. Because
he did not want to be caught he hid in some bushes. He took off
his cgat and went through the purse; 12-11-07 RP 19-24

In the morning he went to his wife’s house leaving his coat
behind because it was “pretty much useless.” He did not realize
the planner with his identification had fallen out of his pocket when
he was hiding in the bushes. When he got to his ex-wife’s home
she refused to help him. 12-11-07 RP 29-31. |

As he worked his way back to Ms. Summer’s home He first
stopped at Bob’s, a friend who lives in Marysville. He smoked
some methamphetamine there. Because he thought he had
warrant for failing to report to his community corrections officer, he

borrowed a wig and a hat to avoid arrest. When he met the officer
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at the library the defendant was surprised to learn that he did not
have a warrant. 12-11-07 RP 32-36.

The defendant denied showing up at Mr. Walker's home coid
and wet on October 19. He did admit that he hitched a ride from
- Bob’s in Marysville to Mr. Walker’'s on that date The defendant
explained that he acted paranoid on the 19" because he was
smoking methamphetamine with Mr. Walker. At his request Mr.
Walker drove the defendant to the park and ride. From there the
defendant went to Ms. Summers. While there he smoked
methamphetamine with Ms. Summers, and told hef that he had
prowled a woman’s van with children in it. 12-11-07 RP 36-37, 42-
44, |

The defendant explained that he was only “joking” when he
asked Ms. Summers to sand off his tattoos. 12-11-07 RP 45-46

The defendant denied kidnapping Ms. Sobaniva. 12-11-07
RP 50.

During the coufse of his testimony defense counsel several
times quéstioned whether his client had heard the tesﬁmony of
state’s witnesses. .Upon receiving an affirmative response, counsel
then posed questions regarding that testimony to which the

defendant responded with his own version of what happened. The

11



defendant also testified that he knew some facts from hearing the
testimony in court. 12-11-07 RP 28, 36-37, 43-44.

During cross examination the prosecutor engaged in a line of
duestioning regafding the defendant's foreknowledge of the
testimony of state’s witnesses. The prosecutor first questioned the
defendant about whether he had the advantage of listening to all
the testimony before testifying himself. She then questioned the
defendant about whether he reviewed the witnesses’ statements
before coming to trial. She then asked about the length of time he
had to reflect on what the witnesses were expected to say before
trial. 12-11-07 RP 74-75."

Defense counsel objected to this line of questioning.
Outside the presence of the jury defense counsel argued the
questions were impermissible because t'hey were a comment on
the defendant’s right to confer with counsel. He also argued the
questions impermissibly commented on the defendant’s right to
remain silent. The prosecutor argued the questions were in
response to the defendant’s statement on direct thét there were

things he knew from hearing the testimony at trial. The trial court .

A copy of that portion of the transcript.is attached to this brief as
Appendix A.
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overruled the objection, finding the questions did not comment on
the defendant’s constitutional _rights. 12-11-07 RP 76-77. |

In her closing arguments the prosecutor did not mention the
defendant’s preview of the witnesses’ testimony in discovery or at
trial before he testified. She did not argue that the defendant
tailored his festimony to éxplain the State’s evid,ence.. Rather, she
| argued from the evidence and‘ suggested the defendant's story was
implausible. The jury convicted of all counts.

. ARGUMENT

A. CROSS EXAMINATION DESIGNED TO TEST THE

'DEFENDANT’S CREDIBLITY BY ELICITING THE DEFENDANT’S

- FOREKNOWLEDGE OF WITNESSES’ TESTIMONY DID NOT
VIOLATE HIS CONFRONTATION RIGHTS.

1. The Court Has Not Decidéd'That The State Confrontation
Clause Provides Broader Protection Than Its Federal
Counterpart In All Circumstances. '

The defendant challenges the proseg:utor’s line -of
questioning on the basis that it violated his confrontation rights.
Specifically he challenges vthe cross examination on the basis that it
violated his right to appear at trial, to present a defense, to testify
on his own behalf, and to confront witnesses under Article I, §22 of
| the Wéshington Stafe Constitution. BOA' at 1. |
He recognizes the United States Supreme Court has held

argument that a defendant has tailored his testimony, after hearing

13



the State’s evidence, does not violate the Sixth Amendment right to

be present at trial and confront his accusers. Portuondo v Agard,

529 U.S. 61, 120 S.Ct. 1119, 146 L.Ed.2d 47 (2000). He attempts
to avoid application of this case by arguing Washih'gton Consti;cution
Art. 1, §22 provides greater protection than the Sixth Amendment,
and therefore the Iin.e of questioning violated his state constitutional

confrontation rights. In doing so he relies on the dissenting opinioh

in-Sfate v. Foster, 135 Wn.2d 441, 957 .P.2d 712 (1998). For
- several reasons this Court shduld reject the defendant’s arguments.‘

Foster considered whether RCW 9A.44.150 violated the
defendant’'s state or federal confrontation rights. That statUte
permits, under limited circumstances, child witnesses to testify via
‘one way closed circuit television rather than in the presence of the
defendant. After conducting a Gunwall® analysis the plurality ruled
“for purposes of deter‘mining'whether RCW _'_9A.44.150.comports
with the confrontation clause, we view the Defendant’s state right to
'confro.ntation and his Sixth Amendment right to confrontation as
being ideﬁtical.” Foster, 135 Wn.2d at 466. The concurring
opinion differed'from the maijority only in that it believed an

independent state analysis was required. It concluded however in -

14



that context “face to face” confrontation under Washington’s
constitution was no more protective than its federal counterpart.
Foster, 135 Wn.2d at 474. After conducting its own Gunwall
analysis the dissent concluded that the state constitution compelled
actual physical face to face meeting between witness and accused.
Foster, 135 Wn.2d at 494. |

Whether the state constitution provides broader protection
than its federal counterpart is dependant on the context to which it

is applied. The Court revisited the confrontation question as it

applied to RCW 9.94A.150 in State v. Smith, 148 Wn.2d 122, 131,
59‘ P.3d 74 (2002). There the court declared a child witness
unavailable prior to admitting her hearsay testimony pursuant to
RCW 9A.44.120 withoUt first determining whether she could testify
via closed circuit television.  The Court refused to hold
Washington’s constitution was rﬁore protective than the federal
confrontation clause because ‘we have not yet decided whether

Article |, section 22 provides greater protection than the federal

provision in_this situatiAon and because Smith did not brief the

issues in accordance with State v. Gunwall.” Smith 148 Wn.2d at

131. Because the issue raised here is completely different than

2 State v. Gunwall, 106 Wn.2d 54,720 P.2d 808 (1986).

15



that raised in Foster the Gunwall'analyses in that case are not

helpful to a detérmination that the prosecutor’s questions violated
any rights the defendant had under the state constitution.

The issue presented here relates to the defendant as a
witness._ | Specifically the question raised is whether under either
the federal or state constitutions, the defendant’s “confrontation

rights are violated when the prosecutor is permitted to inquire about

-circumstances-bearing on his credibility as- a witness. - Like-Smith - - - - -

this is a different situation than presented in Foster. The defendant

cites no authority that has held the state confrontation clause is
more protective of the defendant’s rights than ‘the federal
confrontation clause in the situation presented here. Nor does his
Gunwall analysis address why in this situation Article I, § 22
provides any greater protection than the Sixth Amendment. |
Other courts have rejected application of the Foster dissent’s
Gunwall analysis in dissimilar confexts as well. The defendént in
Sandoval emplbyed the same aggument the defendant uses here to
argue hearsayv statements introduced pursuant to the excited
utterance and medical diagnosis and treatment exceptions to the

hearsay rule violated his state constitutional confrontation rights in

State v: Sandoval, 137 Wn. App. 532, 538-539, 154 P.3d 271"
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(2007). The court rejected his -argument in part because his
Gunwall analysis was not persuasive. Sandoval conducted its own
Gunwall analysis, and concluded the state constitution was not
more brotective fhan the federal constitution in the context of the
staterhents at issue there. Sandoval, 137 Wn. App. at 539. Like the
Sandoval court this Court should reject the Foster dissent's

Gunwall analysis as authority for the defendant’s position.

- - The-defendant- admits- that that Foster addresses a different. --- -- o

issue than he raises here. He admits that he was able to physically
confront and cross examine the witnesses against him.  The
alleged error in the prosecutor's cross examination was in
exploiting those rights by transforming them into “an automatic
burden on his credibility” quotiﬁg the dissent in Portuondo, 529 U.S.
at 76, 79 (Ginsberg, J. dissenting). That position has little weight in |
this case because the Portuondo dissent specifically approved the
type of cross examination the defendant argues was error here.

Moreover, on cross-examination, a prosecutor would

be free to challenge a defendant’s overall credibility

by pointing out that the defendant had the opportunity

to tailor his testimony in general, even if the

prosecutor could point to no facts suggesting that the
defendant had actually engaged in tailoring.

Portuondo, 529 U.S. at 78.

17



2. The State Constitution Does Not Afford A Criminal
Defendant Broader Protection Than The Federal Constitution
When the Defendant Exercises His Right To Testify.

The defendant begins his Gunwall analysis by asserting that
it is unnecessary because the Supreme Court has already decided
that the state constitution provides greater protection than its

- federal counterpart, citing State v. Young, 123 Wn.2d 173, 867

P.Zd 593 (1994). As demonstrated above, this assertion is not
correct. Young also does not support this broad assertion, as it
involved a search and seizure is_sue under thé Fourth Amendment
and Art. 1, §7.

Any question re_garding whether the state  constitution
provides greater protection than the federal constitution in this
context requires a separate Gunwall analysis. That analysis
demonsfrates testing the defendanf’s credibility as a witness on
behalf of his defense is no more limited under Art. 1, §22 than
under the Sixth Amendment.

The six factors that must be addressed before a court wil
hold th‘at the state constitution provides greater protection‘ than the
federal constitution are: (1) the textual language of the state

provision; (2) significant differences in the texts of the state and

-—federal-constitutions; (3) constitutional-and-common law- history;-(4)- - -~

18



preexisting state law: (5) structﬁral differences between the state
‘and federal constitution; and (6) whether matters of particular state
or local concern are at issue. Gunwall, 106 Wn.2d at 61-62.

The defendant combines two différent rights in his analysis;
the right to confront witnesses and the right testify- on his own
behalf. These are distinct rights which in the context of this issue
overlap. For that reason they will be discussed together.

a. The Textual Language Of the Two Provisions.

The 'first and second Gunwall factors involve the textual

language of the two provisions. Art. 1, §22 guarantees the

defendant the right “to meet the witnesses against him face to

face.” The Sixth Amendment guarantees the right “to be confronted

by the witnesses against him.”  With respect to the first two

Gunwall factors the defendant relies on the dissent’s anélysis in

Foster. That analysis focused on the “face to face” language in the

state constitution. How the defendant was cross examined when
he testified does not concern whether confrontation occurred face
to face. Rather in this context the operative verbs are “meet” and
“confront”. In this context they both mean “to see.” . Since the

meaning in this context is identical the textual differences do not

-~ justify independent reView. — -~ o
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The Washington Cohstitution specifically provides the
defendant has a right “to testify in his own behalf.” The Sixfh
Amendment provides the defendant the right “to have compuléory
| process for obtaining witnesses in his fa\(or”. ‘The defendant’s right
to testify on his bwn behalf in part derives from the right to
compulsory process. “Logically included in the accused’s right to
| call witnesses whose testimony is ‘material and favorable to his
defense,’ is a right to testify himself, should he decide it is in his

favor to do-so.” Rock v. Arkansas, 483 U.S. 44, 52, 107 S.Ct.

2704, 2709, 97 L.Ed.2d 37 (1987). Thus, although the language
between these two provisions is different, their meaning is the
same; the defendant has the right to testify on his own behalf
should he so choose.

Because the language used}in both the confrontation and
right to testify provisions means the same thing in the context of

this case, the first two Gunwall factors favor finding the state and

federal constitutional provisions are identical.

b. Constitutional and Common Law History.

The third factor, the constitutional and common law history,
does not support the view that the state constitution is any broader

than the federal constitution. Even in Foster all sides agreed that
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the history of the confrontation provision yields no information at all
other than to mention that it was lifted from the Oregon and Indiana

consti_tutions. Foster, 135 Wn.2d at 460, 477, 487-488.

The defendant has cited no cases .which‘ provide any
analysis supporting the conclusion that historically the Washington
constitution has. been interpreted to provide greater protection than -

the federal constitution in_this context. . Oregon’s confrontation

clause contains similar “face to face” language found in
Washington’s constitution. However, the defendant’s citation to

Moore and Campbell are inapposite. State v. Moore, 49 P.3d 785

(Ore. 2002), State v. Campbell, 705 P.2d 694 (Ore. 1985). Those

two cases addressed. the defendant’s right to confrontation when
>the State sought to introduce hearsay without first demonstrating
" the witness was Ljnavailable. Similarly, §’c_en_’tz prévides no clue to
Washington’s common law history regarding the extent to which a
testifying'criminal defendant may be cross-examined. Stlate V.

Stenz, 30 Wash. 134, 70 P.241 (1902), abrogated by, State v. Fire,

154 Wn.2d 152, 34 P.3d 1218 (2001). That case referenced the
defendant’s right to confront his accusers where one of the state’s
potential witnesses had also been called as a juror. Stentz, 30

Wash. at 41.
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In Portuondo the Court addressed the history of the scope of
cross examination of criminal defendants. Prior to 1864 defendants
were not considered competent to testify, so tailoring arguments -
were unnecessary. In 1864 Maine became the first state to make
defendants competent witnesses. While the majority of states that
followed did not take steps to prevent the defendant tailbring his
testimony, there was no evidence that they afﬁrmaﬁvely forbade
comments on the defendant’s opportunity to do so. Portuondo, 529
U.S. at 65-67, 120 S.Ct. at 1123.

c. Pre-existing State Law.

In Gunwall the court .consi‘dered territorial statutes enacted
prior to statehood when determining whether Art; 1, § 7 provided
greater protection than the Fourth Amendment in the context of
obtaining a pen register on a person’s telephone. Gunwall, 106
Wn.2d at 66. Pre-existing Washington law supports a finding Art. 1,
| § 22 is the same as the Sixth Amendment whén considering the
permissible scope of cross exafnining a testifying defendant._

Washington code of 1881, §1067° (currently enacted as
RCW 10.52.040) is the statute which permitted criminél defendants

to testify on their own behalf. |t states in part:

A copy of the code section is attached to this brief as Appendix B.
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and any person accused of any crime in this territory
by indictment or otherwise, may in the examination or
trial of the cause, offer himself or herself as a witness
in his or her own behalf, and shall be allowed to testify
“as other witnesses in such case, and when such
accused shall so testify he or she shall be subject to
all the rules of law relating to cross examination of
other witnesses...

Washington code of 1881, § 1067.
One of the rules relating to cross examination permits a

party to inquire into facts which diminish the personal

trustworthiness of the witness. State v. Robideau, 70 Wn.2d 994,
997, 425 P.2d 880 (1967), guoting, 5 Wigmore, Evidence § 1368
(3" ed. 1040). Washington has a long history of permitting cross
examination into matters which bear on the defendant’s credibility.
In Eﬁ@g the Court found no constitutional error when the
prosecutor cross examined the defendant charged with forgery
regarding his passing forged paper on other occasions. State v.
Peeples, 71 Wash. 451, 458, 129 P. 108 (1912). In Robideau the
Court found no violation of the defendant's right to testify when the
prosecutor was permitted to ask whether the defendant told police
about the alibi he had just testified to. Robideau, 70 Wn. App. at

- 998.
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When addressing the scope of cross examination of the
defendant as it relates to the constitution the Supreme Court said

A defendant in a cause has no special privileges
when he offers himself as a witness on his own
behalf. His credit as a witness may be tested and his
testimony impeached in the same manner and to the
same extent as that of any other witness. While under
the Constitution he cannot be compelled to give
evidence against himself, it is not to violate the rule to
ask him concerning his connection with other offenses
similar to that for which he is on trial.

State v. Hollister, 157 Wash. 4, 7, 288 P. 249, 250 (1930).

The territorial law as it existed before statehood, and as it
has been interpreted since then, shows that Washington provides
no greater protection than the federal constitution to a testifying
criminal defendant. |
d. The'StructuraI Differences Between the State and Federal

Constitution and Whether Matters of Particular State or Local
Concern are at Issue.

The fifth Gunwall factor only speaks generally to whether the
state constitution is more protective than the federal constitution.
However the Supreme Court has recognized that it does not
particularly shed iight on sbecific issues. State v. Ortiz, 119 Wn.2d
294; 303, 831 P.2d 1060 (1992). |

The sixth factor, likewise neither supports nor does not

~ support thé conclusion that Washington’s constitution is more
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protective here than the federal constitution. While Washington
may be concerned with ensuring criminal defendants be permitted
to testify if they so choose, that is.not necessarily a matter solely of
local concern.  Moreover the scope- of permissible croés
examination of a criminal defendant is not particularly a matter of
local con_Cern. These last two factors are at best a wash.

3. The Defendant Was Subject To Cross Examination
Designed To Test His Credibility.

The defendant notes that this Court previously held a
tailoring argument vidlated the Sixth Amendment in State v.

Johnson, 80 Wn. App. 337, 908 P.2d 900, review denied, 129

Wn.2d 1016, 917 P.2d 565 (1996). He acknowledges that this

Court recognized the holding was overruled in State v. Miller, 110

Wn. App. 283, 40 P.3d 692, review denied, 147 Wn.2d 1011, 56

P.3d 565 (2002). He then asks this Court to adopt it's reasoning in
Johnson and apply it to determine the qﬁestions were an improper
infringement on his rights under Art. 1, § 22. The Court éhould not
do this for three reasons. |

First, as demonstrated above, Washington does not provide
a testifying defendant any greéter }protection than the federal o

constitution. Second, even if the court were to determiné that an

25



independent analysis Was warrahted, that does not neCessarily lead
to the conclusion that the state constitﬁtion prohibits this type of
questioning. In Foster the concurrence/dissent agreed that the
‘issue should be considered under the Washington constitution not
the federal constitution. However, even under Washington law the
statute at issue there was not unconstitutional. Bécause there is a
long history of treating testifying defendant’s the same as any other
witness, an independent analysis under the state constitution
~ should yield no different result than under the Sixth Amendment.
Third, this Court has already held the type of questions

"posed here did not violate the defendant’s constitutional rights in

State v. Smith, 82 Wn. App. 327, 917 P.2d 1008 (1996), review

denied, 130 Wn.2d 1023, 930 P.2d 1231 (1997), overruling

recognized, Miller, Id.. = There during cross examination the
prosecutor inquired into whether the defendant had a preview of the
evidence and testimony before he took the stand. The prosecutor |
followed up by asking |

“Isn't it fair to say that after you looked at all the
photographs in the case and you had a chance to
read the discovery and see what people were going to
say and hear what they had to testify to, it was only
then that you crafted your story about what happened,
how it would fit with the pictures and the evidence that
you heard?”
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Smith, 82 Wn. App. at 334.

This Court distinguished these questions from the argument
in Johnson, stating the holding in that case did not prevent the
State from arguing that a defendant has tailored his testimony to
the states evidence. “The constitutional right is to be bresent at trial
and confront witnesses. It is not a right to be insulated from
suspicion of mahufacturing an exculpatory story consistent with the
available facts.” Smith, 82 Wn. App. at 335.

4. Any Error Was Harmless.

Even if the prosecutor's cross examination was improper,
any error was harmless. Constitutional error is harmless if the
reviewing court is convinced beyond a reasonable doubt that any

reasonable jury would have reached the same result in the absence

of the error. State v. Watt, 160 Wn.2d 626, 635, 160 P.3d 640
(2007). - o

The challenged cross examination was relatively brief and
began when the defendant testified that he relied on prior testimony
to state what time he was at the foundry and entered the van. 12-
11-07 RP 74-75, 78-79, 82. The cross examination only
established the defendant had known what withesses were going to

say and certain critical facts well before trial commenced. . The

27



prosecutor left it for the jury to draw its own conclusions, and did
not argue in closing the defendant necessarily crafted his testimony
to explain away the evidence. |

‘There was substantial evidence that proved the defendant
was the kidnapper and robber. The defendant’'s DNA was found
on the steering wheel and Ms. Sobania’s keys. A person’s DNA left
by handling an item is more likely to be found when the person has
touched the ifem for a significant period of time. It is not usually
found when a person has momentarily touched the item. 12-7-07
RP 162. Finding the defendant's DNA on the steering wheel and
keys to the van was consistent with the defendant driving the van
from thé Rubatfno"s house to the foundry, and inconsistent with the
defendant’s explanation that he momentarily touched those items
when he entered the van to prowl it. 12-11-07 RP 22.

By the defendant's own testimony he stole Ms. Sobanio’s
purse out of her van. 12-11-07 RP 24. This is consistent with her
testimony that her assailant was looking for money. 12—4—07 RP
24. Ms. Sobanio did provide details of her assailant's appearance
which was used to prepare a sketch. The sketch artist added some
hair to a copy of that sketch. When hair was added the picture

looked similar to a picture of the defendant taken shortly before the
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crime was committed. 12-4-07 RP 35-36, 100, 111-112, Ex. 28, 36,
66. (copies of these exhibits are attached as Appendix C).

The defendant tried tb change his appearance after tvhe
kidnapping, wearing a wig and glasses. 12-6-07 RP 15-20. He was
anxious and fidgety, concerned thét pe'ople were out to get him,
even after he learned there was no warrant for his arfest. 12-5-07
RP 82-85; 12-6-07 RP 60. Finally he admitted to Ms. Summer's - -
thét what he had done amounted to kidnapping. 12-6-07 RP 62.

Thé defendant argues the case was not overwhelming,
pointing to evidence the defendant was at the Marysville library
around 7:00 to 7:25 p.m. and evidence the crime occurred some 8
miles away about one hour later. 12-4-07 RP 89-92; 12-10-07 RP
57 (morning seésibn); 12-11-07 RP 147. He suggests the State’s
theory does not explain how he walked that distance in time to
commit the crime. The State’s theory is not undermined by this
evidence because it is dependant on the defendant’s. claim he was
walking. The defendant himself established that he was capable of
obtaining rides when he wanted them, first hitchhiking to Marysville,
and then hitchhiking back to E\)erett the next day. 12-11-07 RP 11,
42. Although there is no direct evidence how the defendant got to

Smokey Point, in light of the defendant's demonstrated mobility, the
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distance bétween the library and the crime scene is
inconsequential.

The defendant also attacks Ms..Summer’s credibility while
failing to acknowledge evidence which considerably undermined his
own credibility. The defendant had at least five prior convictions in
the past 10 years for crimes of dishonesty. 12-11-07 RP 7. The
foundation of his defense was that he was engagéd in other
dishonest acts, namely vehicle prowling, and happened to come
across a van which happened to have been stolen with two young
children in it.

The remainder of‘his testimony was implausible. Although
the young children’s presence startled him to the point that he
dropped his burglary keys, he had the presence of mind to take the
purse when he left. He did not want to be caught so he hid in |
nearby bushes. But then he was so careless that he left his day
timer withlhis identification in it along with the purse and its
contents, én act which is inconsistent with avoiding detection. His
explanation that he did not realize the day timer witﬁ his
identification fell out of his pocket made no sense in light of his
testimony that he intentionally left his coat in the bushes because it

was “pretty much useless.” He did other things that were consistent
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with trying to avoid being caught, but tried to shrug them off with
innocent explanations. He wore a silly wig and glasses the next
day because he like Halloween. He asked Ms. Summers to sand
off his tattoos, but He was only joking. 12-11-07 RP 24-25, 29-30,
34, 45. |

The defendant's explanations were also not consistent with
his actidns. He had not seen his wife for a long timeﬁ he decided to
make his way to Marysville to seek her assistance because he had
no money and no place to stay. However he had a place to stay at
the time, living with Ms. Summers.” There was no evidence she
intended to kick him out of her home. The defendant did not think
he should show up empty handed, so he prowled cars to get mohey
to give her, even though he h}ad never given his wife aﬁy child
support.  12-11-07 RP 8-11,18-19. |

The asserted wéaknesées in the State’'s case were
inconsequential. The defendant’s explanation for his actions made
little if any sense. The defendant admitted that some of his
testimony was based on the evidence provided by the State's
witnésses.} Giv‘en the strength of the State’s case, and the

| implausibility of the defendant’s explanation for that evidence, it is
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not likely that the jury verdict was affected by the prosecutor’'s

questions in cross examination.
B. THE COURT SHOULD DECLINE THE REQUEST TO
EXERCISE ITS SUPERVISORY POWERS TO LIMIT THE SCOPE

OF CROSS EXAMINATION FOR TESTIFYING CRIMINAL
DEFENDANTS.

For over one hundred years Washington has treated
testifying criminal defendants the same as any other witness at trial.
For at least thirteen years this Court has held the kind of cross
examination that was conducted here is proper. Now the defendant
invites the Court to exercise its supervisory power to change this
established precedent which favors finding fhe truth by subjecting
the defendant to the same rules of cross examinations as other
witn,es‘ses.‘ He then asks the Court to apply this new rule to his case
and overturn his conviction. This Court should decline to do either.

In suppqrt' of his argument the defendant cites authorities
from New Jersey and Massaéhusetts. New Jersey broke with thirty
years of precedent when it decided that tailoring arguments we.re

impermissible in State v. Daniels, 861 A.2d 808 (N.J. 2004).

Daniels concluded that tailoring arguments undermine the
defendant's right to a fair trial, but did not explain why, except to

enumerate the various rights a defendant had at trial. Daniels, 861
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A.2d at 819. In any event, the Court later determined the argument

did not substantially impair the truth finding function sufficient to

make the new rule announced in Daniels retroactive for all cases.
State v. Feal, 944 A.2d 599, 609 (N.J 2008).

Daniels considered the decisions of other courts in
concluding the type of argument was improper. One such case

was Commonwealth v. Person, 508 N.E.2d 88 (Mass. 1987).

Persons, and Beauchamp, cited by the defendant here, addressA a

different kind of argument. Commonwealth v. Beauchamp, 677

N.E.2d 1135 (Mass. 1997). In each case the prosecutor’s tailoring
argument was combined with an argument that clearly commented
on the defendant's exercise of a constitutional right to obtain
counsel and remain silent. Persons, 508 N.E.2d at 91,
Beauchamp, 677 N.E.2d at 1140. Beauchamp éfated that a
prosecutor may challenge the defendant’s credibility by arguing his
testimony was fabricated, but may not do so by pointing to his
exercise of constitutional rights as evidence of fabrication.
Beauchamp, 677 N.E.2d at 1140. In Gaudette, also cited by the
defendant, the Court found no error in arguing the defendant

fab[icated his defense because there was evidence in the record to
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support that argument. Commonwealth v. Gaudette, 808 N.E.2d

798, 803 (Mass. 2004).

Like Massachusetts, Washington distinguishes between
cross examination and argument that focuses on the credibility of
the defendant and witnesses and those tha’é are a true comment on

the defendant’'s exercise of his constitutional rights. While the

former is permissible, the latter is not. Miller, 110 Wn. App. at 284, o

State v. Gregory, 158 Wn.2d 759, 808, 147 P.3d 1201 (2006).

Unlike Massachusetts and Washington, New Jersey’s per se rule

enunciated in Daniels makes no such distinction. Nor does it give

any reason for not doing so. Where Washington ‘has already made
this distinction, this Court should not followA in New Jerseys
footsteps by adopting a rigid overly exclusi've. rule.

In Portuondo the Court made clear it only decided whether
argument the defendant tailored his testimony to the evidence was
constitutional. It left to the state courté the question as to whether it
was always desirable as a matter of sound trial practice.
Portﬁondo, 529 U.S. at 73, n. 4. The defendant suggests that this’k,
is an invitation to state courts to do just that. Such evaluation is
unnecessary in Washington. It has already been done when the

Courts in this state have found cross examination and argument on
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the subject is permissible when it focuses on the defendant's
credibility.

Even if this Court views the defendant’s position as the
better approach, it should not overturn the defendant's conviction.
The Court does have the inherent power to supervise court

procedures. State v. Fields, 85 Wn.2d 126, 129, 530 P.2d 284

(1975). Thus where the court determined a jury instruction did not
relieve the State of its burden of proof, it was still able to exercise it
supervisory power to instruct lower courts to refrain from using the

instruction in future cases. State v. Bennett, 161 Wn.2d 303, 165

P.3d 1241 (2007). The Court did so because it was preferable to
have a uniformity on the issue, and another instruction in use was
simple and had been accepted by the courts. Bennett, 161 Wn.2d
at 317.

None of the cases cited by the defendant regarding the
| Court’s inherent supervisory authority pefmit or even suggest that it
is proper for a court in exercising its supervisory authority to depart
- from an accepted practice, and use that departure as a basis to
reverse a criminal conviction. In Bennett, even though the Court
mahdated lower courts use a reasonable doubt instrgction that was

different from the one used there, it did not apply that rule
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retroactively to reverse the defendant’s conviction. Nor should the |
court do so here, even if it agrees with the defendant that the line of
cross examination used by the prosecutor was not a “sound trial
practice.” To do so would be enormously unfair in light of prior
authority which has held much moré pointed tailoring remarks do
not violate any of the defendant’s constitutional rights. |

C. THE PROSECUTOR DID NOT COMMIT MISCONDUCT.

The d'efendant argues the prosecutor’'s cross examination
was not permitted because it violated his state constitutional right to
be present, confront witnesses against him, and testify on his own
behalf. However, an examination of those provisions in Art 1, § 22
and their Sixth Amendment counterparts show that the state
constitution does not providve greater protecﬁon. ~ Since it is not
more protective of the defendant’s rights, the Court's decision in
Portuondo should control. Additionally, even aside from the United
States Supreme Court ruling, this Court has already decided the
type of questions asked here were not improper. |

As noted RCW 10.52.040 allows a defendant to be
competent to testify as a witness on his own behalf with the proviso
that he is to be treated the same as any other witness on cross

examination. The permissible scope of cross examination includes
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matters raised on direct examination, and matters affecting the

credibility of the witness. State v. Lord, 117 Wn.2d 829, 870, 822

P.2d 177 (1991), cert. denied, 506 U.S. 856, 113 S.Ct. 164, 121
L.Ed.2d 112 (1992). The prosecutor's cross examination here was
within the scope of both of those matters.

Three times during his direct examination the defendant
acknowledged that he had heard the testimony of the state’s
witnesses. Twice he went on to explain and refute that testimony.
" The third time he specifically stated he relied on the testimony of
state’s witnesses to place his presence at the van when it was
pérked by the foundry at a parﬁcular time. Particularly under these
circumstanc.es it was permissible for the prosecutor to inquire into
the extent of the defendant’s knowledg;e of the wifnesses’ testimony
' befofe testifying and the degree to which it impacted what he had to
say. The purpose of the inquiry was clearly to test his crédibility. It
was specifically limited to questions and answersvhe gave on direct
examination. It Was .not in any way a comment on the defendant’s
exerci‘se of his right to testify, be present at trial, or confront the
witnesses. .

Finally, a defendant is not entitled td reversal of his

conviction on the basis of prosecutorial misconduct when the |
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remarks of the prosecutor, even if misconduct, were invited or
provoked by the defense, and are a pertinent reply. State v.
Russell, 125 Wn.2d 24, 86, 882 P.2d 747 (1994), cert. denied, 514
U.S. 1129, 115 S.Ct. 2004, 131 L.Ed.2d 1005 (1995). Some of the
direct examination was designed to resﬁond to specific statemehts
state’s witnesses had made by referencing the testimony of those
witnesses. On his own the defendant stated he was relying on the
testimony of etete’s witnesses to respond to questions posed by his
attorney. The prosecutor's questions foliowed up this teetimony.
Because it was in response to questions and answers given in
direct examination, even if error, the prosecutor's cross
examinatiqn cannot be grounds for reversal.

IV. CONCLUSION

For the forgoing reasons the State requests that the Court
affirm the defendant’s convictions.
Respectfully submitted on February 20, 2009.

JANICE E. ELLIS
Snohomish County Prosecuting Attorney

By: /{MAWQ WWLM_;
KATHLEEN WEBBER WSBA #16040
Deputy Prosecuting Attorney
Attorney for Respondent
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Timothy Martin - Cross Examination 74

A. I already testified that when I climbed in the car I

would take it away and warm up in it, yes, that was
nbt'my infention4when I first climbed'in.

What was not your intention when.you first climbed in?
When I first climbed'in, I saw the purse,.aﬁd Jumped
in and fhen tried to jiggle it, if I got it started, I
would have pulled away and got warmed up, yes.

Now, can ybu tell me again about what. time it is you
think this happened, about what time do you think yoﬁ

got into the van?

I would say my estimate, 11:30, 12:00, 12:30. Like I

said,'I didn't have a watch.,~‘I don't know for sure.
I heard plenty of people working. = I'm saying this
time, because of prior,testimbny,lthat I heard, said
that the shopvwas clbsed at 1:00 a.m., sb it was
before 1:00 a.m. |

And you've had.the advantage of hearing all the
testimony before you testified today, correct?
Obviously I have been sitting in that seat the whéle
time, yes.

And you've also had the advantage of knowing what:
people .were going to say ahead of time, wouldn't you
agree with me? | A |

No, I didn't know what anybody was going to say ahead

of time.

APPENDIX A
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Timothy Martin - Cross Examination ‘ 75

You didn't get to read the police reports?

I got to read the police feports.

-And you didn't get to read witness . statements?

I read witness 'statements, yes.

And you weren't allowed to bring those reports and
statements with you to court?

I read everything involved, yes.

And you've had what, a little over a year to
concentrate on what people were goingvto say, didn't
you? |

MR. KROM: I object, and ask. --

THE COURT:  Overruled.
MR. KROM: -- to be heard‘outside-the presence of
the jury. _ | ‘ - |
| THE COURT: All right. Ladies and gentlemen, you

may be excused into the Jjury room.

(The jury excused during
the following
proceedings.)
MR. KROM: Well, your Honor, I Object, it seems to
me that the prosecution is making an impermisSiblé
comment on the defendant's exercise of his

Constitutional Rights.

He has a right by.the constitution to be
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Timothy Martin — Cross Examination ‘ 78

.the following
proceedings.)

THE COURT: Counsel?

MR. KROM: ' Your Honor, I just want to clarify
.Something. I don't know if Ms. Blume intends to use
these, but she's givén me a series of booking
photographs and-I dQn‘t kﬁow if she intends to get
into these or not. _

MS. BLUME: Probably ndt, but I gotuthree copies,
and so I figured I might as well give Mr. Krom a copy,
just in case that T did.

MR. KROM: Well, if she decides she wants to, I

" “want to be heard outside the presence of the jury
beéause I think théy»are prejudicial and she should
not be able to use-them; |

MS. BLUME: Okay.
THE COURT: All right;
You may bring in the jury.
(The jury was present
during the following
proceedings.)
THE COURT: You may proceed.
BY MS. BLUME: |
Q; Mr. Martin, when welleft on break, we have been

talking about whether or not you had a year to think
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Timothy Martin - Cross Examination 79

BY MS. BLUME:

Q.

about your testimony.' Do you remember that?
I have been in custody for 13 months.
That wasn't my question. My questién is, you've
known this was coming up for a year, correct?
I thought of nothing about this, yes. I was reédy to
ge to trial a year ago. I am not the one who made it
last this long.
From now on you need to listen to my questions and
answer my questions;'okay.

THE COURT: Or I'm going to start barking at you.

THE WITNESS: I'm sorry.

S

- S0 in the pendency of this trial, you've had access of

what the evidence was?
I've read the police reports, I've read your
discovery, yes."

And you've heard all the testimony so far?

© So far, yes.

And so ydu knew all that before you testified?
Yeé. |
And so you knew exactly where your DNA had been found
in the car? _ |

MR. KROM: I'm going to object to this, yoﬁr Honor.
This is highly inappropriate;‘

THE COURT: Overruled.
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Timothy Martin - Croés Examination : 82

(The jury was present
during the following
proceedings.)

THE COURT: You may be seated.

BY MS. BLUME:

Q. Mr. Martin, you've known since April that your DNA was

on the keys?

A. Yes.

And you've known since August that your DNA wasvon the

steering wheel, isn't that true?

A. Yes.

Now, I want to get back to you getting into the van.

it?

No..

It wasn't all steamy, was not all steamy?

The windows were tinted.

The question is about steam, were the windows all

steamy?

A. I didn't notice any steam, I wasn't paying attention,
" I wasn't looking for steam. It was the first car in

the parking lot of vehicles that I was going to look

into.
But that van wasn't in a parking lot?

A. It was close to a'parking lot, ma'am.

When you came up to the van, it was all”steamy, wasn't
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' WASHINGTON. [Secs. 1028-103
roved by the court or judge making g,
le with the papers in the case. ¢
term must order the amount in “’hich‘
re to be held to bail, and the clerk Mgt
aut.  If no order fixing the amoun of
ay present the warrant to the judegs of
e must thercon indorse the m'nnnanof
s no such judge in the county the clerk

hment are returnable after the close of the
yuntof bail to berequired of the detendang
aform the defendant that he acts nndep
t also show the warrant it requived,

e intention to arvest the defendunt, he
e officer may use all necessary means to

d cseape or be rescued, the person from
se, or was reseucd, may immediately pur
and within uny place in the territory
or reseued, the person pursuing has the
1ee as given in cases of arvest.
wriminal proceedings may be taken in
rder book.
ized to execute a warraunt ju a ceriming
se and justity apd approve the bail; h
mine the bail as to its snfiiciency.
¢ taken Ly any peace officer must he cer
erk of the court to which the defendan
‘herenpon record the recognizance in th
it filiug, ithas the same etlect as it take

ay, in the place of giving bail, deposi
which he is held to answer, the sum of:
and upon delivering to the sheriff th
e discharged fromn custudy. :
nt excuse the defendant veglect to appear:
ny other oceasivn when Lis presence in
“aceording to the coudition of his recog-
iie default to be entered upon its minutes:
money deposited as bail, as the case may

> after the finding of an indietment for a.
shall e served with a copy thereof by
ast twenty-four homrs hefore trial, an
;, by himself or connsel, have alist of the
to him at least twenty-foar hours before
3 to snnimon such witnesses as are neces-
ise of the connty,
oted for an offense for which he may be
if he be under recognizance, or in cus-
he or his attorney shall be furnished with

" misdemean
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doos. 1040-1045]
£ the indictment, and of all endorsements thereof without pay-
fees thervefor,
040. When a defendant is prosecuted in a criminal action for a
or, for which the person injured by the act constituting the
offense has & remedy by a civil uetion, the offense wuy be compromised
o p,.ovided in the next’section, except \-\"h@ll‘lt Wi uommlltted_: o

1. By or upon an officer while in the execution ot the duties of his office.

9. Riotously; or, ) )

3. With an_intent fo comnmit a felony.

Ggo. 1041, If the party injured in such a case appear hefore the court
to which the papers on a preliminary examination are req nired to be re-

g cOPY 0
ing ﬂny
Seo. 1

tarned, ab any tine be-f()]‘O.tl'it}-l, on an indictment for the oﬁ"en.se, ow the
erial of an appeal in the district conrt, and acknowledge in writing that
Ji¢ has received satistaction for the injury, the court way, in its Gisere-
tion, on payment of the costs .mem'r_ed, order all pro'ccedmgs to Le st.zl_ye.d
apont the prosecution, and the defendant to be discharged therefrom.
Bus in that case the reasons for the order must be set turth therein, and
entered upon the minutes. _

Spo. 1049, The order authorized by the Jast section is a bar to another

rosecution for the same offense.

go, 1043. No offense can be compromised, nor can any proceedings
for the prosecution or punishment thereotf, apon a compro mise, be stayed,
excephb as provided in this chapter.

CHAPTER LXXXIY.
OF T DOCXET.

SeCTION L
104 The cierk shall enumerats and classify the indicrments,

Skoq 1044, The clerk shall, in preparing the docket of criminal cases,
enumerate the indictinents pending, to be tried at the term according to

the date of their filing, and specifying oppusite to the title of each action,

o

whether it be for a felony or misdeweanor, and whether the defendant
be in custody or on bail, and shall, in like manner, enter therein all in-
dietments fonnd during the term, and on which issues of fuct are joined,
all cases sent to the court on change of venue, and all cages sent to the
court by a magistrate on appeal or otherwise.

CHAPTER LXXXYV.

OF THE ARRAIGKNMENT OF THE DEFENDAXT AND OF WIFNESSES AND EVIDENCE.

SECTION Secroy .

1045. Motion to seb aside indictment, demurrer v § 1057. Plea of gniity may be withdrawn any time be-
fore judgment.

1055 Plea of nut wality, denial of every materint
allegation,

1039, A convigtion or acguittal upon a verdict, shall
hav anorher rru. sention.

1060. JSudgment on demurrer, shall nob bar another
prosecuiion, R

1061, X delendant refuse to arswor ples of not
%uilt)'.

1062, If defeirdant plead guilty, procedure.

1063. \When court. may axrien couusel.

1064, Defendant shall auswer o5 to his trae vame.

1065. If indicted By improper name his Lue name
giiall he sulstinted.

1066. For misdemeanor delendant may appear by
counsel, .

1067, Attendance, how procuved

plea.
1046, Gronds of motion to set nside.

17, Motion not allowed in certain cases.

1048, If wotion denied.

1049, Ifense re-subinitted, defendant remain In cus-

. tody

1030, An order Lo sel aside, shall be no bav to futare
. prosecution.

1061, Geounds of demurrer,

02 If demwrer is sustpined, when Qefendant
. Jonsl be dischurged.

1053, T1 depnrrer overrnled, défenyant may plead.

1053, Xf defendaut fails fo plead, judgment may be
_, . readered on demurres.

W0, Pleas to the indictment.

1055.- Forms of pleas.

050, Plon of guilty imust he by defendant personaily.
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SEeTiON ; ) a
saremt issaes, | 100, Confuession of deferslant: whey
computent i ! 1071, Rule in civil actions, <ha _-_:‘,\.‘.Jr‘;‘aybe

3 the areaignment, the defendant in AY moy
or he wmay demur or plead to it, and’is entit]
ent in wlich to answer thercto if he demgy,
to set axide the indictmentean be made by gy
f the following grounds. and must be sﬁstaiu"’
rsed “a true bill,” and the endorsement sjpp;
ad jury as preseribed by this code. "
all the withesses exanmined before the o
WeoN. . °
en prosented and marked “fled” as prese

wher than the grand jurors, was preseut bef;
guestion was taken npon the finding of th
wsen, other than the grand  jurors, was Presi
nl‘ing the investization of' the charge, excep
Jaw. %
were unt selected, druwn, suunnoned, emp‘:
wxl by Jaw.
. of the motion to =et aside the tndictmens g
ision ot the preeeding seetion is not allowed s
1 Lield to answer betfine hudictinent. g
ionn be demied, the defendant nust innnediat]
ither by demarring or pleading theretu,
+ direct that the ease be re-submitted, th
stody, must so remain unless he be admitted
ted to bail, or money has been dopasited i
jey i answorable tor the appearance of the
indictment.
0 set agide the indiectmoent as provided in
to a futire prosecution for the same vifense
ant may demunr to the indictinent when

v

astantially confortn to the requircinents of |

t contains any watter whicly, if true, wonld -
Lar to the pruscention. .

1rrer is sustained beeause the indictment co
defense or bar to the indietmens, the judg
fendant must be discharged.

wrrer is overruled the defendant has a 1i
ils to da %o, judgment may be rendercd &
i, it necessary, & jury may be impaneled 162
Jeerce of the offense. <
sut three pleas to the indietment, .3 piea o

t of convietion oracquittal of the offense chay
vith or without the plea of not guilty.

. 4nxE.106 CODE OF WASHINGTOX, 199
focs. 1050 1

so. 1055, The plen may be entered on the record, substantially, in

the following t"onu_: - L ‘ ) ) i
P 7A pleasof guilty. ‘The defendant pleads that he is guilty ot the
ﬂ‘elnse charged in t.]le'llx(tllc:tl}'}en £ .
o A plea of not gnilty.  “The defendant pleads that he is not guilty
of‘tile offense charged in the indictment.” o '
75 Apleaof former conviction or acquittal. *The defendant pleads
that he has formerly been convicted or acquitted (as the case nay be,) of
the offense charged in the indictment, by the judgment of the court of
_—(naming it,) rendered on the day of A Dy 18—, (nun-
sng the time.)”’ ) .

Gpe. 1036, The plea of guilty can only be putin by the defendant
himself in open conrt. X i -

Sro. 1057, At any time before judgment, the court may permit the

. ‘pl ea of guilty to be withdrawn, and other plea or pleas snbstituted,

© 5 Ggo. 1058, The plea of not gnilty is a denial of every material allega-
“tjon in the indictment; and all magters of fact may be given in evidence
. ynder it, except a former conviction or acquittal.
- Qpe. 1059. A conviction or acquittal Ly a judgment upon a verdict .

¢hall bar another prosecution for the same offense, notwithstanding a de-
fect in form or substance in the indictment on which the convietion or
acquittal tuok place.

8go. 1060. The judgment for the defendant on a demurrer, except

‘where it is. otherwise provided, or for an objection to its formn or sub-

stance taken on the trial, or for variance between the indictment and the
roof, shall not bar another prosecution for the same offense. :
Spe. 1061, If the defendant fail or vefuse to answer the indictment by
demurrer or plea, a plea of not guilty must be entered by the court.
Spe. 1062. If, on the arraigninent of any person, heshall plead guilty,

'ifthe offense charged be not murder, the court shall, in their discretion,
‘Hear testimony, and determive the amount and kind of punishment to
be inflicted; but if the defendant plead guilty to a charge of murder, a

juory shall be empanneled to hear testimony, and detennine the degree
of murder and the punishment therefor.
Sre. 1063, If the defendant appear without counsel, he shall be in-

“formed by the conrt that it is his right to have connsel before Leing ar-

raigned, and le shall be asked if he desive the aid of counsel, aud 3f it

.appear that he is unable to employ counsel by reasun of poverty, counsel

shall e assigned to him by the conrt.

.. S50, 1064.” When the defendant is arraigned, he shall be interrogated,
if. the name by which he is indicted be not his true naine: lie shall then
declare his true name, or be proceeded against by the nawe in the in-
ctment, X :
.-Skc. 1065. If he allege that another name is his true nawe, it must be
gntered in the minutes of the court, and the subsequent proceedings on
e indictment may be had against him by that name, referring also, to

. the name by whiehi he is indicted.

- Sko. 1066. 1f the judictment be [for] a misdemeanor, punishable by fine
nly, the defendant may appear upon arraignment by counsel. ’

Sea. 1067. Witnesses may be compelled to attend and testify before
¢ grand jury; and witnesses on behalf of the territory, or of the defen-

AT e
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o 1074-1077] CODE O,
dant in a erhninal prosecution, may be compelled to attend and tq '
in open court, if they have been subpwnaed. without their fees being
paid or tendered, nnless otherwise provided by laws the conrt ma
ognize witnesses, with or without sureties, to attend and testify at the giih seript of the proceedings an
or the next tern of the court, orat the term of a court within the ge ; qame with the original papes .
tory, and any person aceused.of any erime in this territory by indictmes Sthous delay dueposit them iy t -
or vthervise, may in the examination or trial of the cause, offer hipy make his return nccordingly
or horself asa witness in his or her own behalf, and shall be alloweg Gyo. 10T, No change of ven
testify as other withesses in such case, and when such accused shy)) onnt of the prejudice of the |
testity he or she shall be subject to all the vules of law relating to o : wre & party or his attorney st -
examinations of other sritnosses: Prowided, That nothing in this g etiun of the eourt, or judy

ant, the conrt may, in ity dis
t.convenient county or'distr .

shall Le construed to compel such aceused persons to offer himself 3% anty are so prejudiced or exe .
hersolf as a witness in suel case: And proiided further, That it shal ise ov quostion, thut he believ
the duty of the court to instruct the jury. that no inference of guilt shi 5 i ey of that connty, then e
arise sgainst the accused if the accused shall fail or refuse to testify ags feon from that county, nuiess
n, but the case shall be tric

witness in his or her own belialf, 7
Sic. 1068. The clerk shall, at the time of issning a warrant for the
fendant, issne a snbpeena for all the witnessess whose names are endor
on the indictment, and any others required; but in no case shalla e
tinuance be granted to the territory on account of the absence of a
witness whose name is not endorsed on the indictment. ;
Swo. 1089, Witnesses competent to testity in civil cases shall he comp
tent in eriminal prosecutions, but regular physiclans or surgeons, dle
gymeu or priests, shall be protected from testifying as to confessions
Tiformation received from any defendant, by virtue of their professigh ‘ndant, .
and chavacter; Indians shall be competent witnesses as hereinbe 0. 1076. When a change of
rovided, or in any prosecutions in whiclh an Indian may be a defendaiz the court shall recognize il
Sio. 1070. The confession of & defendant made under inducems ges to appear ab the term of
_with all rthe-cirenmstances, may he given as evidence against hiw, exce :
when made under the influence of fear produced by threats; Imt a cdf CIIATY
fession made under indncement is not sufficient to warraut a convietig
without corroborating testimony. o ; .
Sze. 1071, The rules of evidence in’civil actions, so far as practicab 5 ontinuanee; gronads for,
. .. ' E sues of fact tried by jury.
shall be applied to eriminal prosecutions. :

OHAPTER LXXXVIL.

o 'may b in attendanse as
es oF aty other cause, the :
vors, then the case wmay be tr
Siled, That the defendant and
the case.
0. 1075. The court may at
entie or pluce of triul to any
written colscnt or agrediiel

srtion.
atfowed, when.

erson wpposed to death pewalty she
sorve in capitul casus.
irys how sworll,

VENUY. v s
{3y be submitted to court, exceptin ¢
SzotioN ByorioN ’ . gases, ) o
1072, Groquds for. - 110%5. Where partics agree, cowt muy chavge P °1’°}5}’“‘i‘-1}“h be prosecuted for felony
. 3073, Duly of court, and clerk, when gianted. _of wial. L d;‘))\;" Y .Dﬂ-»blll:--‘ Lo
: 1074 When prejudice of inliabitauts is allezed. 1076. When ordered., witnesses to recoghize. fon dm);\"m may be tried in absence

decides all questions of Taw.
1ol allowed to reparite execept T

Qic. 1072. The defendant may show to the court, by affidavit, that
believes he cannot receive & fair trial, which must be supported by ot
satisfactory proof, owing to the prejudice of the judge, or to excite
or prejudice against the defendant in the county, or some patt ther
and demand to bé tried by disinterested friers. ‘

Spo. 1073, When the afidavit is founded on prejudice of the judge,
court may, in its discretion, grant a change of “venue to some county.
another district, or may continue the canse to the next terin of the co
which may be held by any other district judge; if the affidavit is fou
ed upon excitement or prejudice in the county or district against the

nt,

e court may arder a view.

eudants indicted juintly may be tric

-neately, .

DY gé)c of jolnt defendauts muy be disc
0,

1077, A continuance un
‘absence of evidence on f
it showing the materialit. |
wt due diligence hias bee |
ace of residence of fle v
idence expected to be obt
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